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LIPEZ, Circuit Judge. Cristian Josue Diaz Ortiz, a

native of El Salvador, seeks review of a decision by the Board of
Immigration Appeals ("BIA") affirming the denial of his claims for
asylum, withholding of removal, and protection under the United
Nations Convention Against Torture ("CAT"). The Immigration
Judge's ("IJ") rejection of Diaz Ortiz's petition for relief rested
on an adverse credibility determination that primarily drew its
support from a "Gang Assessment Database." Flaws in that database,
including 1its reliance on an erratic point system Dbuilt on
unsubstantiated inferences, compel wus to conclude that the
credibility judgment -- and, in turn, the rejection of Diaz Ortiz's
request for relief -- 1is not supported by substantial evidence.
Accordingly, we grant the petition for review and remand for new

immigration proceedings.

I.
A. Factual Background
In July 2015, when he was sixteen, Diaz Ortiz entered
the United States at the Texas border. Immigration officials

quickly arrested him, initiated removal proceedings, and released
him into the custody of his uncle, who lived in East Boston. Three
years later, on August 20, 2018, Diaz Ortiz and two others were
arrested 1in East Boston by agents of Homeland Security
Investigations ("HSI") and Enforcement and Removal Operations

("ERO") as part of an operation to arrest members of the notorious



Mara Salvatrucha ("MS-13") gang, a dangerous criminal organization
known for committing violent crimes in the United States and

Central America. See United States v. Pérez-Vasquez, 6 F.4th 180,

187-89 (lst Cir. 2021) (describing the operation and criminal
activities of MS-13).! Although he had no prior arrests and had
not been observed participating in any gang activity, Diaz Ortiz
was thereafter detained by Immigration and Customs Enforcement
("ICE"). See 8 U.S.C. § 1226(a) (providing that "an alien may be
arrested and detained pending a decision on whether the alien is
to be removed from the United States").?

On October 1, 2018, Diaz Ortiz filed an application for
asylum, withholding of removal, and CAT protection, basing his
request on multiple grounds, including persecution because of his
evangelical Christian religion. He also reported that an aunt had

been murdered in 2011 by members of MS-13, and he feared that the

1 ERO and HSI are both branches of Immigration and Customs

Enforcement ("ICE"). Who We Are, U.S. Immigration and Customs
Enforcement, https://www.ice.gov/about-ice (last updated July 6,
2021) . "ERO manages all aspects of the immigration enforcement
process" and specifically "target[s] public safety threats,"
including "gang members," for "identification and arrest." Id.
HSI investigates "transnational crime," including "transnational
gang activity." Id.

2 Diaz Ortiz unsuccessfully sought release from custody while
proceedings were ongoing, see Diaz Ortiz v. Smith, 384 F. Supp. 3d
140, 144 (D. Mass. 2019), and he later was denied a stay of removal
pending resolution of his petition for review. According to his
original brief to this court, he was deported to El Salvador on
July 9, 2019.




gang would kill him as well if he returned to El1 Salvador. In a
subsequently filed affidavit, Diaz Ortiz stated that, while he was
living in El1 Salvador, MS-13 had threatened his life "on multiple
occasions" because he was a practicing evangelical Christian. He
said he repeatedly refused the gang's demands that he join MS-13,
but gang members continued to follow him and issue threats. In
2015, the gang physically attacked him and warned "that they would
kill [him] and [his] family if [he] did not stop saying [he] was
a Christian and living and preaching against the gang way of life."
Diaz Ortiz explained that, because he would not give up his
evangelical Christian beliefs, he and his parents decided he should
leave El1 Salvador and "seek the safety and protection of [his]
aunt and uncle" in the United States.

In elaborating on his Christian practice in El1 Salvador,
Diaz Ortiz stated in the affidavit that he had attended church
with his family three to four times a week, and he became a youth
leader in the church at the age of thirteen. The family sometimes
hosted vigils and prayer sessions in their home. Diaz Ortiz also
reported that his family owns a store that sells religious items,
including Bibles, crosses, and Christian music. In Boston, he
only occasionally went to church with his aunt, noting that it was
difficult to find the time to go because he was in school during

the day and working at night. However, he would often read the



Bible, and he spoke with his mother "almost every day and [they]
always prayed together and would sometimes sing hymns."

Among the other supporting documents submitted by Diaz
Ortiz were affidavits from his mother and his pastor in E1
Salvador, and a letter from the instructor of the Army Junior
Reserve Officers' Training Corps ("JROTC") at East Boston High
School describing Diaz Ortiz as "an excellent student and also a
leader." Diaz Ortiz also submitted an expert declaration
describing gang violence in El Salvador and confirming that gangs
target evangelical Christians, particularly visible youth leaders
such as Diaz Ortiz.
B. Diaz Ortiz's Testimony at the Merits Hearing

On December 4, 2018, an IJ presided over a hearing in
which Diaz Ortiz testified with the help of an interpreter. His
testimony reiterated much of the information that he had reported
in his affidavit, sometimes with slight variation or elaboration.
Diaz Ortiz stated, inter alia, that: (1) he is an evangelical
Christian who regularly attended church in El Salvador and served
as a youth leader; (2) he worked at his family's store, where
religious items were sold; (3) MS-13 gang members often approached
him on his way to school to ask him to join the gang, which he
repeatedly refused to do; (4) on one occasion in 2015, gang members
beat him with a baseball bat, stole his phone and bicycle, and

threatened to kill him if he did not give up his Christian beliefs



and join the gang. Diaz Ortiz also testified that a person cannot
be both an evangelical Christian and a member of MS-13, that he
would not join a gang, and that he was opposed to gangs because of
his faith.

With respect to his religious practice in the United
States, Diaz Ortiz testified that, since arriving in Boston, he
had attended church only "a few times" because, not knowing anyone,
he "felt alone." Instead, he prayed at home and, during daily
video calls, his mother would read Bible verses to him. He
recounted that, while living in his aunt and uncle's home, he had
been helping care for a cousin with special needs. He attended
school for tenth and eleventh grades, and he participated in the
school's JROTC program until he took a part-time job to cover his
personal expenses.
C. The IJ's Questioning

During the hearing, the IJ questioned Diaz Ortiz on two
subjects that the IJ later referenced in finding that Diaz Ortiz
was not credible. The first inquiry focused on his family's store:

IJ: Mr. Diaz, the photographs that you were

presented earlier, are those photographs of

your store on the street?

Diaz Ortiz: Yes, of course, that's my mother

and father's store.

IJ: My question is, are those pictures of the

store that you said was yours in El1 Salvador?

Diaz Ortiz: Yes, they are, yes.

IJ: Are you in any of these pictures?

Diaz Ortiz: No.
IJ: When were these pictures taken?



Diaz Ortiz: Well, this was sent by my mother
as evidence from my country.

IJ: So, these are pictures of the store that
belongs to your mother and vyour father,
correct? It's not a picture of

Diaz Ortiz: Yes, yes, they are.

IJ: . . . a store that Dbelongs to vyou,
correct?

Diaz Ortiz: No, not, not to me. It's the
family's, it belongs to the family.

The IJ then directed Diaz Ortiz's counsel to continue her
questioning.

The second inquiry occurred after Diaz Ortiz's counsel
completed her questioning. The IJ briefly asked Diaz Ortiz about
his admitted use of marijuana, and the following exchange then
occurred:

IJ: What 1s your method of transportation,
meaning how do you get from one place to the
other?

Diaz Ortiz: What do you mean, what do you mean?
I don't understand the guestion.

IJ: When vyou, when you travel 1in your
community, what transportation do you use?
Diaz Ortiz: Train.

IJ: Always?

Diaz Ortiz: Yes. Well, when I lived in, in my
house where I 1lived in, in East Boston, I
didn't because it was close, but when I lived
in Boston, I, I had to use the train.

IJ: Do you have a car?

Diaz Ortiz: No.

IJ: So, you never traveled anywhere except by
train, correct?

Diaz Ortiz: Yes, yes, only in train.



At that point, the government began its cross-examination. After
other questioning, the government attorney referred to an
encounter between Diaz Ortiz and the police on August 1, 2018, in
which officers seized a chain with a padlock that Diaz Ortiz was
carrying in his backpack. The guestioning then proceeded as
follows:

Government: And you told the officer that it
was a chain and lock that you use for your

bicycle.

Diaz Ortiz: Yes, several times they stopped
me.

Government: And why would vyou tell the
officers --

IJ: . . . The question is not whether they

stopped you on various occasions, the question
is whether you told the officer that you had
the bicycle and the padlock -- that you had
the chain and the 1lock for vyour Dbicycle,
that's the question.

Diaz Ortiz: I told them that I had . . . that
because I changed it.

Government: Why did you tell the police that
you had the chain and the padlock for a
bicycle, yet you told the Court today that you
only traveled around by train?

Diaz Ortiz's Attorney ("Attorney") :
Objection, mischaracterizes the testimony.
IJ: Overruled, it's not misstating the
testimony.

IJ to Diaz Ortiz: Go ahead.

Diaz Ortiz: Well, when I lived in East Boston,
of course, I had the bicycle there to go around
and, and do things around there, but when I
lived in Boston and I took the train, I
couldn't bring the bike anymore.

IJ to Diaz Ortiz: Do you remember that I
specifically asked you whether you used any
other means of transportation, yes or no?



Diaz Ortiz: Oh, yes, yes, I remember when you
said that.

IJ: And you told the Court that you did not
use any other means of transportation other
than a train? Is that correct?

Diaz Ortiz: [Not translated].

IJ: No, I didn't ask for a reason why.

Diaz Ortiz: Yes, you said that, but --

IJ: I'm just asking you what vyou told the
Court.

IJ to Government: Next question.

Government counsel then turned to a different subject.
In her redirect examination, Diaz Ortiz's attorney
returned to the bike lock incident:

Attorney: . . . [Clounsel asked you about a
time that you were found with the . . . bike
lock, do you remember that?

Diaz Ortiz: Yes, I remember that.

Attorney: And why did you carry a bike lock?

Diaz Ortiz: Well, that time, a friend of mine
had asked to borrow my bike because he had
messed up his bike, and the chain that he had,
he told me to change it, it was a chain that
had numbers, a lock that had numbers, and he
said to take mine off and use this one. So,
I took his own, the one that had the numbers,
that's what I was going to use.

Attorney: Were there other times that the
police had also stopped you and, and seen you
with the bike lock?

Diaz Ortiz: Yes, several times when I had my
bike with me, and they saw me with my backpack,
and they asked did I have anything inside, and
I said, yes, of course, I have my bike chain.
And I showed it to them, and then I -- they
looked and then they put it back, and that was
the only -- only that one time that I didn't
have my bike with me that they asked me, but
I explained the reason why.



The hearing also included expert testimony given via
telephone by Dr. Harry E. Vanden, a professor of Latin American
and International Studies, who explained that MS-13 targets
evangelical Christians who proselytize in neighborhoods the gang
wants to control because it views them as competitors. He noted
that the gang would be aware of Diaz Ortiz and his family because
of their visible proselytizing activities, including door-to-door
visits to neighbors.

D. The Gang Package

Over objection from Diaz Ortiz's counsel, the government
introduced a package of Gang Assessment Database documents as
rebuttal evidence during 1its cross-examination. The package
included a memorandum by Special Agent Sean Connolly of the
Department of Homeland Security ("DHS") describing Diaz Ortiz as
a "verified" MS-13 gang member based on a collection of law
enforcement field reports drawn from the database.3® Diaz Ortiz's
attorney argued that the gang package was "not reliable and [was]
fundamentally unfair," asserting that the field reports contained
mistakes and inconsistencies. Counsel also referred to testimony
given at Diaz Ortiz's bond hearing by criminal justice professor

and former Boston Police Officer Thomas Nolan, who criticized the

3 We shall refer to the gang-related documents, i.e., the
memorandum and its supporting documents, collectively as the "gang
package."



methodology used and conclusions reached in the gang package.? The
IJ overruled Diaz Ortiz's objection to the gang package without
explanation.

Because the gang package is central to our decision in
this case, we describe its contents below in some detail and then
similarly review Professor Nolan's critique of those materials.

1. The Contents of the Gang Package

The gang package opens with Agent Connolly's memo, with
the subject line: "Verified MS-13 Gang Affiliation of Cristian
Josue DIAZ ORTIZ aka Christian DIAZ-ORTIZ." The memo goes on to
state the following:

On August 20, 2018, Cristian Josue DIAZ ORTIZ
was arrested with two other MS-13 gang members
by Enforcement and Removal Operations (ERO)
and Homeland Security Investigations (HSI) as
part of an MS-13 gang arrest operation in East
Boston, Massachusetts.

Homeland Security Investigations Boston
Intelligence has determined Cristian Josue
DIAZ ORTIZ to be a Risk to Public Safety as a
VERIFIED and ACTIVE member of the MS-13 gang
in the Boston metro area.

The Mara Salvatrucha (MS-13) gang is a large
transnational criminal organization with
thousands of members and associates throughout
the United States. The MS-13 gang is among
the most violent transnational street gangs in
the United States, specializing in crimes of
violence including murder, attempted murder,
violent armed assaults, firearms offenses,
weapons related crimes, drug distribution,

4 Professor ©Nolan also prepared an affidavit that was
submitted as an exhibit to Diaz Ortiz's Prehearing Statement.

- 12 -



intimidation and robbery. In Massachusetts
MS-13 operates 1in a number of communities

including: Boston, Chelses, East Boston,
Somerville, Everett, Revere, Lynn and
Nantucket.

1. Cristian Josue DIAZ ORTIZ has been
verified as an MS-13 gang member by the Boston
Police Department (BPD) /Boston Regional
Intelligence Center (BRIC). (See the attached

BPD/BRIC MS-13 Gang Member Verification:
"CHRISTIAN DIAZ-ORTIZ".)

2. Cristian Josue DIAZ ORTIZ has documented
associations with MS-13 gang members by the
Boston Police Department and Boston School
Police Department (BSPD). (See the attached
BPD & BSPD incident/field interview reports
and gang intelligence bulletins.)

3. Cristian Josue DIAZ ORTIZ has been
documented carrying common MS-13 gang related
weapons® by the Boston Police Department. (See
the attached BPD incident/field interview
reports.)

4., Cristian Josue DIAZ ORTIZ has been
documented frequenting areas notorious for MS-
13 gang activity by the Boston Police
Department. These areas are 104 Bennington
St. and the East Boston Airport Park/Stadium
in East Boston, Massachusetts which are both
known for MS-13 gang activity including recent
firearms arrests and a homicide. (See the
attached BPD incident/field interview reports
and MS-13 gang intelligence bulletins.)

Although this memorandum was written by a federal agent,
DHS was merely the final link in a chain of reporting that began

with police officers in Boston conducting stops called "field

5> The only "documented" reference to a "weapon[]" is a report
that Diaz Ortiz possessed the bicycle chain and padlock when he
was questioned by police on August 1, 2018. See infra.
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interrogation observations" -- FIOs for short. FIOs are
"interaction[s] in which a police officer identifies an individual
and finds out that person's business for being in a particular

area." Commonwealth v. Warren, 58 N.E.3d 333, 337 n.5 (Mass. 2016)

(quoting Commonwealth v. Lyles, 905 N.E.2d 1106, 1108 n.6 (Mass.

2009)) . These "consensual encounters" are considered
"constitutionally insignificant, and a police officer may initiate
such an encounter without any information indicating that the
individual has been or is presently engaged in criminal activity."

Commonwealth v. Narcisse, 927 N.E.2d 439, 443 (Mass. 2010).¢ The

® The Boston Police Department ("BPD") rule that governs
reports on FIOs states that it was "developed to assist officers
in ensuring that intelligence and information is gathered only on
persons suspected of engaging in criminal activity or persons

associating with those suspected of criminal activity." Boston
Police Dep't Rules & Procedures, Rule 323, Field
Interaction/Observation/Encounter Report (FIOE Report), sec. 1
(July 2015) (hereinafter "Rule 323™),

https://staticl.squarespace.com/static/5086f19cedb0adl6ff15598d/
t/56a2569205caa7ee9f29e6a2/1453479570208/rule323.pdf; see also
id. at sec. 2 ("The FIOE Report 1is a mechanism to allow the
Department to document and accumulate up-to-date information
concerning known criminals and their associates . . . ." (emphasis
added)) . However, the rule also allows an officer to document an
"observation" or "a voluntary encounter," without reasonable
suspicion. Id. at secs. 4.3, 4.4. An "observation" may be
documented only "where the information collected serves a
legitimate intelligence purpose," id. at sec. 4.3, and an
"encounter" may be documented only if the officer has "a legitimate
intelligence purpose for the encounter," id. at sec. 4.4. A
"legitimate intelligence purpose" includes observing, or speaking
to, "[aln individual known to be associated with a gang." Id. at
sec. 4.3; see also id. at sec. 4.4.

At least since 2011, the BPD has labeled these interactions
as FIOEs -- "Field Interaction/Observation/Encounter[s]" -- but it

- 14 -



officer then documents the FIO.’ At the time of Diaz Ortiz's
immigration hearing, if the subject of an FIO was verified as a
gang member or associate, the "name and supporting documentation"
would be forwarded to the Boston Regional Intelligence Center
("BRIC") for entry into Boston's Gang Assessment Database. See

Boston Police Dep't Rules & Procedures, Rule 335, Gang Assessment

Database 4 (Mar. 23, 2017) (hereinafter "Rule 335 (2017)"),
https://www.cal.uscourts.gov/sites/cal/files/citations/rule335%2

B%$28gang%2Bdatabase%29.pdf.® BRIC, which maintains the database,

also continues to use the FIO acronym. See Rule 323 (using the
FIOE 1label); Boston Police Dep't, Boston Police Commissioner
Announces Field Interrogation and Observation (FIO) Study Results
(Oct. 8, 2014), https://bpdnews.com/news/2014/10/8/boston-police-
commissioner-announces-field-interrogation-and-observation-fio-
study-results?rg=£fio%20dATA (noting "Significant Changes to
Department FIO Rule in 2011," including that "[t]lhe new FIO Rule
adds an encounter to the list of documentable interactions, to
ensure that those interactions that do not rise to a Terry Stop
are properly documented").

7 The FIOs involving Diaz Ortiz are documented in various

ways. Some FIOs are documented in actual police reports ("Field
Interview Reports,”" as the BPD titles them), while others are
described only in "gang intelligence bulletins," single-page

documents that look like PowerPoint slides and have slide numbers.
FEach bulletin consists of a one-sentence description of an FIO,
along with photos of the individuals who are the subject of the
bulletin captioned with their names, addresses, and birth dates.

8 In June 2021, the BPD amended Rule 335 to exclude the use
of FIO reports "as the sole verification criteria for any

individual." Boston Police Dep't Rules & Procedures, Rule 335,
Gang Assessment Database, sec. 5 (June 8, 2021) (hereinafter "Rule
335 (2021) ™),

https://staticl.squarespace.com/static/5086f19cedb0adl6ff15598d/
t/60c008de38813c6f9%ecdalf9/1623197918488/ACFrOgBR2rFeSFgLAZEWSmMwS
9eunEbgjaWMwzUS5UJInIMONIeFfoVLprGEvsHWcEfTYpal4hoI30Ioacz7pDChr r4

_15_
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is a unit of the Boston Police Department that gathers and
investigates information in an effort to reduce violence in

Boston." Sarah Betancourt, Boston center's gang database lists

3,853 people, CommonWealth (Mar. 9, 2021),

https://commonwealthmagazine.org/criminal-justice/boston-
centers—-gang-database-1lists-3853-people/.? DHS and other agencies
have been able to access the intelligence stored in the database.

See 1d.10

LIBNaBYORnDvKYv4BH-

1fuE FVO0g6FmD6J0710cIJKAMIB9501TG8BVIW6GTi%0. pdf. The recent
changes obviously may play no role in our assessment of the BIA's
and IJ's decisions, but we describe the amendments where relevant
to our discussion. In referring to Rule 335, we will indicate
whether it is the 2017 version applicable to Diaz Ortiz's original
proceedings or the amended 2021 rule. One further note: the 2017
version was not divided into sections, and we therefore refer to
its page numbers. The amended version contains section numbers.

9 The government did not provide the IJ with information about
this chain of reporting when it submitted the gang package at Diaz
Ortiz's merits hearing, and we have therefore drawn this background
from publicly available sources.

10 The amended rule states that "[t]he database is only used
for valid law enforcement purposes." Rule 335 (2021), sec. 3; see
also id. at sec. 6 ("Authorized users must have a legitimate law
enforcement purpose for accessing the Gang Assessment Database.");
id. at sec. 8 (stating that "[a]uthorized [u]lsers may access the
Gang Assessment Database when there is a legitimate law enforcement
purpose for doing so, such as an ongoing investigation or in
support of a prosecution"). The older version of the rule stated
that officers needed "a legitimate law enforcement purpose" to
access the database, but it did not place the same limit on
"authorized user([s]." Rule 335 (2017), at 3. Given the recency
of the amendments to the rule, the record in this case contains no
information about whether the changes have affected DHS's access
to the database.




The BPD uses a point system to verify suspected gang
members, and different types of conduct are assigned different
point wvalues. See Rule 335 (2017), at 2-3. For example, the
Department's non-exhaustive list of triggering conduct includes
having a gang-related tattoo and participating in gang
publications, each worth eight points. Id. at 3. Also on the
list is "Contact with Known Gang Member/Associate (FIO)," which is
worth "2 points per interaction." Id. At the time of Diaz Ortiz's
hearing, a person who accrued six points was labeled a gang
associate, and a person who accrued ten points was deemed a gang
member. Id.!!

BRIC generates a "Gang Member VERIFICATION Report" for
individuals who have been entered into the database. Diaz Ortiz's
report identifies him as a primary, active, and "[v]erified" member
of MS-13 and indicates that he has accrued "21 points." All
twenty-one points resulted from his contacts with "known" gang
members or associates. The Gang Member Verification Report shows
that sixteen of the points were assigned for eight instances of

"Contact with Known Gang Members/Associates." The remaining five

points were assigned for one incident, described in a Boston School

11 The 2021 version of the rule does not distinguish between
gang "associates" and "members," and it specifies that a gang

associate is "[alny person . . . that has been verified using the
Point-Based Verification System defined by this Rule and has
obtained at least ten (10) points." Rule 335 (2021), sec. 4.2.

- 17 -



Police "Intelligence Report," that is listed under "Information
Developed During Investigation and/or Surveillance." The
corresponding report, however, simply documents that Diaz Ortiz
was seen with young men who were suspected MS-13 members.

Thus, Diaz Ortiz was assigned points for nine FIOs.
There are sixteen reports and bulletins involving Diaz Ortiz in
the Gang Assessment Database, but some FIOs are accompanied by
both a police report and a gang intelligence bulletin. There 1is
also one Boston School Police report in the database for which
Diaz Ortiz was not assigned any points.l12

The nine encounters for which Diaz Ortiz was assigned
points are the following:

-— March 8, 2017 (2 points!3): Diaz Ortiz was smoking

marijuana in an alleyway with another Hispanic teenager.!4 Diaz

Ortiz also had a small amount of marijuana on his person, a civil

12 That report, detailing events that occurred on September
14, 2017, states that Diaz Ortiz was in the East Boston Stadium
with "a group of known MS-13 members" who were approached by a
Hispanic male who identified himself as Eric Quevedo. According
to the report, as Quevedo was leaving the area, "he got into a
verbal confrontation with [another individual] who made reference
to the fact that QUEVEDO was an MS-13 member."

13 This police report does not designate Diaz Ortiz's
companion as an "MS-13 Gang Member," as later reports do, but Diaz
Ortiz was nevertheless assigned points for the FIO.

14 The Field Interview Reports identify the individuals with
whom Diaz Ortiz associated as Hispanic. All references to
individuals' ethnicities are drawn from the law enforcement
documents being described.



offense in Massachusetts. See Mass. Gen. Laws ch. 94C, § 32L
(effective July 28, 2017) .15

-— September 13, 2017 (2 points): Diaz Ortiz was smoking

marijuana on the front steps of a building with another Hispanic
teenager, who is identified in the police report as a "known MS-
13 gang member."

-— November 28, 2017 (5 points): Boston School Police

officers saw a student wearing a "full face mask" and spoke with
the student, whom they identified as a member of MS-13. That
student then walked up to a group of other teenage boys, including
Diaz Ortiz, and "met with" them.

-— April 3, 2018 (2 points): Diaz Ortiz and another

Hispanic teenager were found skipping school and smoking marijuana
in a park. The police report states that the two teenagers were
"known to the officer as verified MS-13 gang members"!® and had a
"history of carrying weapons," but none of the prior reports in

the gang package mention Diaz Ortiz carrying a weapon. The officer

15 At that time, possession of one ounce or less of marijuana
was a civil offense. See Mass. Gen. Laws ch. 94C, § 32L (effective
Dec. 4, 2008 to July 27, 2017). The triggering amount increased
to two ounces or less on July 28, 2017. See Mass. Gen. Laws ch.
94Cc, § 32L (effective July 28, 2017).

16 Prior to this FIO, Diaz Ortiz had only accrued nine points
-— enough to be considered a gang "associate" using the BPD's point
system under the 2017 wversion of the BPD's Rule 335, but not a
gang "member," as the police report represents. See Rule 335
(2017), at 3.



did a pat frisk of the two teens and found an aluminum baseball
bat in the right pant leg of Diaz Ortiz's companion, which the
officer confiscated. The teens were warned about smoking marijuana
in a park and released.

-— May 28, 2018 (2 points): Diaz Ortiz was "loitering"

with three other Hispanic teenagers whom the officer conducting
the FIO "knew" to be MS-13 members.

-— June 1, 2018 (4 points assigned for two FIOs): (1)

Diaz Ortiz was seen with a group of teenagers in front of a building
where one member of the group lived, which officers noted was "a
known hangout and address" for MS-13 members; and (2) Diaz Ortiz
was stopped with two other teenagers, one of whom officers believed
had a warrant out for his arrest, but when the officers ran their
names there were no outstanding warrants.

-— June 21, 2018 (2 points): Diaz Ortiz was sitting on

the track benches of the East Boston Stadium after hours with four
other teenagers, three of whom were "verified" MS-13 "associates."
Officers told them to leave. A notation on the report made by HSI
Special Agent Connolly observes that the East Boston Stadium is
"notorious for MS-13 gang activity."

-— August 1, 2018 (2 points): Officers stopped Diaz

Ortiz and two other Hispanic teenagers as they were walking out of
a park. Diaz Ortiz was carrying a backpack and told the officers

that he had a metal chain with a padlock in it that he used for



his bicycle. A notation made by Special Agent Connolly on a gang
intelligence bulletin about the encounter asserts that "MS-13 gang
members commonly carry large metal chains with locks to be used
[i]n gang related assaults."!” The officers confiscated the chain
and released the three teenagers. Nothing in the gang package
suggests that Diaz Ortiz ever used the bike chain and lock as a
weapon.

2. The Expert Critique of the Gang Package

As noted above, Diaz Ortiz submitted an affidavit from
Professor Nolan, a former Boston police officer, in advance of his
merits hearing. Nolan spent twenty-seven years as an officer in
the BPD and nine as a lieutenant. Since leaving the Department,
he has taught c¢riminal Jjustice courses at six colleges and
universities and written an academic book on policing issues, see

Thomas Nolan, Perilous Policing: Criminal Justice in Marginalized

Communities (2019), as well as numerous articles and essays on the

subject. Nolan concluded that Diaz Ortiz "should not have been
listed as a verified gang member" in the BRIC Gang Assessment
Database because the "intelligence" about Diaz Ortiz does not

comply with federal regulations governing shared c¢riminal

17 The notation does not attribute that assertion to any
source, although the record contains a January 2016 newspaper
article on MS-13 stating that one gang leader told members to
"dress down and carry a bicycle chain with a lock for a weapon,
instead of a gun or a knife."



intelligence databases in the Code of Federal Regulations. See
generally 28 C.F.R. Part 23. The regulations are implicated, Nolan
explains, because the Gang Assessment Database "is an
interjurisdictional shared database that [is] accessible to other
agencies."

Part 23 of the Code's Title 28 was originally adopted in
1980 to ensure that the operation of criminal intelligence systems
was not undertaken "in violation of the privacy and constitutional
rights of individuals," Criminal Intelligence Systems Operating
Policies, 45 Fed. Reg. 40,156, 40,156 (June 13, 1980), a purpose
that has remained unchanged, see 28 C.F.R. § 23.1. The regulations
provide that entities that operate "interjurisdictional
intelligence system[s]," see id. § 23.3(b) (5), 1like BRIC, "shall
collect and maintain criminal intelligence information concerning
an individual only if there is reasonable suspicion that the
individual 1is involved 1in criminal conduct or activity and the
information is relevant to that criminal conduct or activity," id.
§ 23.20¢(a) .

Nolan emphasizes that Diaz Ortiz faced no criminal
charges for any of the incidents documented in the Boston gang
database and that "there was no direct relation between these
encounters and any reasonable suspicion of [Diaz Ortiz's]

involvement in criminal activity." Thus, Nolan concludes, the



information about Diaz Ortiz "should not be contained within the
database" and is "not reliable."

In addition to his pre-hearing submission of Professor
Nolan's affidavit, Diaz Ortiz submitted a supplemental brief after
the hearing that focused specifically on the gang package and
reiterated his contention that its contents were unreliable and,
hence, an improper basis for concluding that Diaz Ortiz was a gang
member or involved 1in gang activities. Diaz Ortiz's brief
described the point system used by the BPD and argued that it "can
criminalize normal teenage behaviors such as associating with
others of the same ethnicity." And he included in his brief a
two-and-a-half-page chart detailing the inconsistencies throughout
the gang package -- for example, he flagged that the April 3, 2018,
police report mentions his "history of carrying weapons" but that
no prior entries describe him carrying weapons.